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authorized to borrow timds to cover a short&h of 
operating i’imds and to repay the loan Sam permit 
fee revenues (lD# 39357) 

Dear Senator Armbrister: 

You ask about the authority of the Edwards Aquifer Authority to borrow Smds. You explain 
that the authority would like “to borrow kids to meet an anticipated shortfall of operating funds in 
fiscal year 1996-1997. This loan would be- from a private finsncd institution or other lender and 
would be repaid from permit fee revenues the Authoiity will collect later in 1997.” You spedically 
ask ifthe authority may ‘lmrow hnds for operatiog expenses during ita initial year of operation and 
pledge anticipated fee revenues for repayment of this loan” pursuant to “its enabling legklation and 
subsequent amendment.” 

The Edwards Aquifkx Authority was a-eated by the legishrture in 1993 as a comervation and 
ttclamdon district under article XVI, section 59 of the Texas Constitution Its enabling act, Act of 
May 30,1993,73d Leg., RS., ch. 626, 1993 Tex. Ckn. Laws 2350,235O (as amended by Act of 
May 29, 1995,74th Leg., RS., ch 261,199s Tex. Gen Laws 2505,2505 (amending section 1.09 
of 1993 enabling act and adding sections 1.091- .093)), expressly permits the authority to receive 
loans“foruseincsnyingoutitspowemandduties,”id. 5 l.ll(d)(4),at2358. Theenablingactalso 
provides that the authority has “all of the rights, powers, privileges, authority, fimctions, and duties 
provided by the general law of this state, including Chapters SO, 51.52, Water Code, applicable to 
an authority created under Article XVI, Section 59, of the Texas Consthution,” id. $1.08(a), at 2356. 
Chapter 52 of the Water Code has been repealed and recodiied as chapter 36 of the Water Code.’ 
Chapter 36 contains the following provision: 

5 36.157. Repayment of Organizational Expenses 

(a) A district may pay all costs and expenses necessan ‘ly incutred in the 
creation and organ&ion of a district, including legal fees and other incidental 

‘Act of May 29.1995.74th Leg. RS.. ch. 933. $5 2 (amending W&s code title 2 by addins subchapter E, which 
incl~sc&on 36.157). 6 @q&ii Waiercodechapter52). 1995 Tex Gea. Laws 4613.4692.4701. 
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expenses, and may reimburse any person for money advanced for these 
purposes. 

(b) Payments may be made from money obtained from the sale of bonds 
first issued by the district or out of maintenance taxes or other revenues of the 
district. 

Water Code 3 36.157.’ The effect of this language is to authorize a district to use any revenues to 
repay advances for expemes inamed in its creation and organization.’ Although this provision does 
not use the term “lq” the phrase pedmit&g a district to “reimburse any person for money advanced 
for these. purposes” appears to contemplate that the district is authorized to obtain a loan to cover 
organidonal expmsea In addition, as noted above, the authority’s enabling act expressly authorizes 
it to receive loans to carry out its powers and duties. Therefore, we conclude that the authority may 
borrow fimds to covex a shortfall of funds needed to organize’ the authority and repay the loan from 
permit fee revenue? pursuant to its enabling act and Water Code section 36.157. 

We note that article XVI, section 59 of the Texas constitution provides that the legislature 
shall not provide for any indebtedness against a district “unless such proposition shall f%st be 
subrmtted to the qualified property tax-paying voters of such district and the proposition adopted.” 
Tar Const. art XVI, 3 59(c). The authority’s enabling act was not subject to voter approval.6 This 
constitutional limitation, however, applies to indebtedness that is setviced by a tax. Bonds, notes, 

and other debts payable out of revenues, which are not serviced by a tax, do not constitute an 
inde under articleXVI, section 59. See generally Lower Colorado River Auth v. McGraw, 
83 S.W.2d 629, 633 vex. 1935); see ako Brams River Conservation and Rechmation Did. v. 
M&aw, 91 S.W.2d 665,672 (Tex 1936). Because the authority permit fees appear to be intended 
to reguIate use of the aquifer and to subsidize the cost of that regulation rather than merely to raise 

tThisprovisionisneartyidenticaltoww-rtpealed~Watacodescctioo52.261.amichwasiodfedin1993whcnthe 
authority’s ambling act was inn&d. See f- Water code $52.261. ena&dbyAd&hay 8.1985.69fhLeg.. RS.. 
& 133.~5.01,1985T~cGcnLaws617,650,rrpealedbyAdofMay29, 199S,74thLcg.,RS.,ch 933.§6,1995Tex 
GenLaws4673,4701. 

?%e CreedmowMaha Water Supply Corp. v. Barton Springs-Edmu% Aquijer Conserva~on Dia. 784 S.W.2d 79, 
W-88 flex. App-Austin 1989,110 w-it) (dislricl authorized to use user fees to way cities for orgzmimticmal expense 
advsmes under forma Water code section 52.261). 

6AdcfMsy30. 1993.73dL.eg..RS..ch.626.~ 1.02(a), 1993 Tex Oen Laws2350.2351 (“Acoafirmatioocledioo 
is not neossary”). 
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revenue,’ we do not believe that the permit fees constitute a tax. For this reason, nothing in article 
XVI, section 59 prohibits the legislature t+om authorizing the authority to use permit fee revenues 
to service a debt. 

SUMMARY 

The Bdwards Aquifer Authority is authorized to borrow funds to 
cover a shortfhll of funds needed to organize the authority and to repay the 
loan from permit fee revenues pursuant to its enabling act and Water Code 
section 36.157. 

Maq R krouter 
Assistant Attorney General 
Opiion Committee 


